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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 
NOTE PROCEDURE CAREFULLY 
 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day 
preceding the hearing, counsel or self-represented parties call the department rendering 
the decision to request argument and to specify the issues to be argued. Calling counsel or 
self-represented parties requesting argument must advise all other affected counsel and 
self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 
the issues to be argued. Failure to timely advise the Court and counsel or self-represented 
parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages 
fax or email notification to the department of the request to argue and specification of 
issues to be argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 
12’s Fax Number is: (925) 608-2693.  Dept. 12’s email address is: 
dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the 
court.  Any emails received in contravention of this order will be disregarded by the court 
and may subject the offending party to sanctions. 
  
Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If 
the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must 
be attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:01   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS GRUPE MANAGEMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMM ADJ FILED BY BIGELOW CONTRACTING INC. 
* TENTATIVE RULING: * 
 
Defendant and Cross-Defendant Bigelow Contracting Inc. moves for summary judgment on both 
plaintiff’s complaint against Bigelow, and on the cross-complaints of Ramona Apartment 
Investors, Inc., Grupe Company, and Service Pros.  (Bigelow’s motion is also styled as a motion 
for summary adjudication in the alternative, but it makes no effort to address any individual 
causes of action apart from all the other ones.) 

Bigelow’s motion for summary adjudication is granted as to plaintiff’s causes of action 1 
(negligence), 3 (respondeat superior), 4 (negligent hiring and supervision), 5 (negligence per 
se), and 10 (negligent infliction of emotional distress).  It is denied as to plaintiff’s cause of 
action 11 (UCL).  Accordingly, the motion for summary judgment is denied as to plaintiff’s 
complaint.  Summary judgment in favor of Bigelow is granted as to all cross-complaints against 
it. 

Background 
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Plaintiff Nefertari S. is a minor (appearing through her guardian ad litem).  Plaintiff was residing 
in Apartment 6 at the Ramona Apartments in Pittsburg (the Property), when she alleges she 
was seriously injured by scalding water in the tub/shower at her apartment. 

Plaintiff has sued several defendants in her first amended complaint (FAC).  Ramona Apartment 
Investors, LLC (Owner) is the owner of the apartment building, and Grupe Company (Grupe) is 
the property management company for the apartment building.  She also names as defendants 
Bigelow, a contractor (the movant on this motion), and Service Pros Plumbers, a plumbing 
company, both of which performed work at the Property.  Three cross-complaints have been 
filed (a) by the Owner and Grupe jointly against Bigelow and Service Pros, (b) by Service Pros 
against the Owner, Grupe and Bigelow; and (c) by Bigelow against the Owner, Grupe and 
Service Pros, all for some form of indemnity and contribution to the extent the cross-complaining 
parties are found liable to plaintiff. 

Standards Governing Motions for Summary Judgment/Summary Adjudication 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law."  "A defendant moving for summary 
judgment has the initial burden of showing, with respect to each cause of action set forth in the 
complaint, the cause of action is without merit.  A defendant meets that burden by showing one 
or more elements of the cause of action cannot be established, or there is a complete defense 
thereto.  [Citation omitted.]  If the defendant makes such a showing, the burden shifts to the 
plaintiff to produce evidence demonstrating the existence of a triable issue of material fact.  
[Citation omitted.]"  (Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1101.)  (See also Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855; Code of Civil Procedure § 437c(o)(2).)  
Where the complaint alleges multiple causes of action and theories, a defendant moving for 
summary judgment must demonstrate there are no triable issues of material fact as to any of the 
causes of action or theories.  (Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 163.) 

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the 
burden shifts to the plaintiff ... to show that a triable issue of one or more material facts exists as 
to that cause of action or a defense thereto.'  [Citation and internal quotations omitted.]"  
(Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401.)  "Despite the shifting 
burdens of production, the defendant, as the moving party, always bears the ultimate burden of 
persuasion as to whether summary judgment is warranted. [Citation omitted.]"  (Garcia v. W&W 
Community Development, Inc. (2010) 186 Cal.App.4th 1038, 1041.)  

Declarations and other evidence offered in support of a motion for summary judgment are 
strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed.  (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
American Standard (2008) 43 Cal.4th 56, 64.)  "All doubts as to the propriety of granting the 
motion – i.e., whether there is any triable issue of material fact – are to be resolved in favor of 
the party opposing the motion."  (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483.) 
 
A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can be granted 
only "if it completely disposes of a cause of action, an affirmative defense, a claim for damages, 
or an issue of duty."  (See also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 251.)  
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Rule 3.1350 of the California Rules of Court sets forth rules regarding the required form and 
content of a motion for summary adjudication and the separate statement of material facts in 
support of a motion for summary adjudication. 

Evidentiary Objections 

Grupe and the Owner have not filed objections to Bigelow's evidence in support of the Motion. 
Plaintiff's Response to Defendant's Separate Statement of Undisputed Material Facts cites 
evidentiary objections in response to Bigelow's SUMF, but Plaintiff did not file separate 
evidentiary objections to the evidence submitted by Bigelow in support of its Motion.  Concurrent 
with its Reply, Bigelow similarly responded to the PRUMF and Plaintiff's Additional Disputed 
Material Facts included in the PRUMF, citing evidentiary objections to the facts plaintiff contends 
are disputed in her PRUMF and to the PADMF.  Bigelow also did not file evidentiary objections 
in a separate document addressing the specific items of evidence offered by plaintiff in 
opposition to the Motion.  

Evidentiary objections must be filed in a separate document and be directed to the declarations, 
deposition testimony, or other items of evidence presented by the opposing party, not the 
statements made by the parties in the SUMF or PRUMF/PADMF.  (CRC 3.1354(b).)  The Court 
will not consider either plaintiff's or Bigelow's evidentiary objections because the objections do 
not comply with Rule 3.1354(b).  

Requests for Judicial Notice 

Both Bigelow and plaintiff have filed requests for judicial notice.  Bigelow’s motion includes only 
the pleadings in this case, as to which notice is unnecessary.  Plaintiff requests judicial notice as 
to a Plumbing Code, which is proper and is granted; but the Code is not really relevant to the 
issues argued on this motion.  No one disputes that this water was too hot. 

Analysis:  Negligence, Causation, and Duty 

To oversimplify a little, the forensic dialog among the parties on this motion can be summarized 
thus: 

Bigelow:  Our work had nothing to do with the hot water heater or the controls on it.  
Therefore, our work cannot have been the cause of the water being too hot, or of 
plaintiff’s scalding accident. 

Plaintiff/Owner/Grupe:  It’s true that you didn’t do anything about the water temperature, 
but you were supposed to have done so.  Your job was to inspect the property overall to 
ensure that it was safe to move into and occupy.  That should have included checking for 
problems with the water temperature.  Hence, your failure to check properly for scalding 
water isn’t a defense to the tort; it is the tort. 

Bigelow:  But the evidence shows without contest that checking the water temperature 
was not part of our job responsibilities.  Hence, the responsibility you seek to impose on 
us, to hold us liable for a failure to act, is one we specifically didn’t have. 

Read in light of the oppositions, Bigelow’s opening papers are open to criticism for not quite 
coming to grips with the real issue.  Its moving papers say the motion is being made solely as to 
the issue of causation.  It then shows (without contest, as far as the issue goes) that Bigelow 
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didn’t cause the hot water heater controls to malfunction, or the water to be too hot, because it 
didn’t do anything at all to the hot water heater or controls.  That exculpates Bigelow from 
liability for having done something wrong to cause the accident. 

But, as plaintiff and Owner/Grupe point out, the issue here isn’t whether Bigelow did something 
it shouldn’t have done; it’s whether Bigelow failed to do something it should have done.  If it was 
Bigelow’s responsibility to ensure that the Property was safe, and that responsibility included 
checking for scalding water, then its failure to meet that responsibility is a contributing cause to 
the accident. 

An analogy, drawn on cleaner and stronger facts, illustrates the point.  Suppose a mechanic is 
hired to check over a vehicle to ensure it is safe to drive.  The mechanic fails to check the 
brakes, which then fail and cause injury.  On these facts, the mechanic could hardly win 
summary judgment by proving that she never touched the brakes, or did anything to cause them 
to fail.  Her failure to touch (or check) the brakes is itself the act of negligence on which the tort 
rests. 

Plaintiff and Owner/Grupe, in effect, seek to put this case on that model.  They point out (and 
Bigelow does not contest, at least in a big-picture sense) that Bigelow’s job was to conduct a 
“turnover inspection” upon vacancy of the apartment, to ensure that everything was working 
satisfactorily and the apartment could be safely rented to, and occupied by, new tenants.  That 
seems to suggest, as the motion’s opponents argue, that part of the safety check should have 
been to check the hot water for excessive temperature – just like the mechanic’s job included 
checking the brakes. 

But the problem is in the details, and specifically the detail of the assumption being made by 
plaintiff and Owner/Grupe that the scope of Bigelow’s “turnover inspection” for safety should 
have included checking for excessive water temperature.  Without more information, that seems 
a reasonable assumption – at least to the extent that plaintiff and Owner/Grupe could 
reasonably urge that a jury should so find. 

But there is more information, and it is very specific to this very question.  Bigelow presents 
express deposition testimony from Grupe’s PMQ (Bridges) and point person for inspections 
(Martell) directly denying that Bigelow was expected to check for this very detail.  It was 
expected to confirm that there was running water (presumably from both hot and cold taps).  But 
it was not expected to check specifically for water temperature. 

Q:  Does Grupe Management expect that one of the things Bigelow Contracting 
will look for when it’s turning on and off the water is to make sure the water 
temperature is at a safe temperature? 

A:  No. 

Q:  So what does Bigelow – I’m sorry.  What does Grupe expect Bigelow to 
check about the water in the units during these turnarounds? 

A:  That water is running through all fixtures:  The shower fixture, the tub fixture, 
the kitchen; that water is running. 
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Q:  So it’s that the water is actually running, but not checking the temperature of 
it? 

A:  Correct. 

(Bridges Dep. 73:7-21.) 

Q:  For these turnarounds, such as the one that was occurring in the eviction [of 
the prior occupant], would Bigelow ever be expected to check the water 
temperature of the units? 

A:  By “check the water temperature,” what do you mean? 

Q:  Check to make sure that the water temperature is not too hot, is at an 
appropriate temperature. 

A:  No, they would not have been instructed to do that. 

(Martell Dep. 97:1-11.)  Plaintiff and Owner/Grupe offer no contrary testimony on this point, 
which stands uncontested.  That being the case, the Court sees no reason why Bigelow should 
bear any greater responsibility for preventing this accident than, say, the painter, electrician, or 
sweeper-upper.  Its failure to do what it wasn’t expected to do therefore could not be considered 
a cause of the accident.  It is as if our mechanic had been told, “check the car for safety but 
don’t bother with the brakes.” 

Plaintiff responds with uncontested testimony that if Bigelow had known about the scalding 
water, it would have been expected to report it: 

Q: … if Bigelow was out there turning on the water in that manner?  You would 
expect them to tell you if they experienced scalding water from either the sinks or 
the tub, correct? 

A:  Yes. 

(Martell Dep. 152:3-8.)  To say that Bigelow should have reported this if observed, however, is 
not the same thing as saying Bigelow was responsible for observing it.  There is no evidence 
that Bigelow actually did observe that the water was scalding hot.  Rather, the opponents’ case 
is that Bigelow should have discovered (and reported) that.  But the evidence is that that wasn’t 
Bigelow’s responsibility.  Indeed, one might make a good argument that if the painter or the 
electrician had happened to discover that the hot water was scalding, they should have reported 
it too, despite it being clearly outside their areas of work responsibility.  But if they didn’t 
discover it, their failure to discover it wasn’t a cause of the accident, because they had no 
responsibility for discovering it. 

Bigelow’s moving papers could also be criticized as mixing and matching the issues of 
causation versus duty.  Its motion, after all, expressly says Bigelow is moving only as to 
causation.  The “duty” point – specifically, the evidence that Grupe didn’t expect Bigelow to 
check for this danger – comes only in Bigelow’s reply papers.  But when the alleged negligence 
tort consists not of a negligent act but of a negligent failure to act (as here), then the issues of 
causation and duty effectively become twin labels for the same concept.  After all, there are 
literally billions of other people on Earth who also did not check to see if the hot water in this unit 
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was scalding – but no one could say that their “failures” to do so could be labeled as a “cause” 
of the accident, because there is no reason why they would or should have checked for 
excessive water temperature.  Or to get less grandiose (or, perhaps, less silly) than that, the 
“failures” of a hypothetical painter or electrician to check water temperature also could not be 
considered a cause of the accident.  But in the face of uncontested evidence that that check 
was outside the work responsibility of Bigelow, Bigelow stands in the same shoes as the painter 
or electrician.  The failure to inspect becomes a causation issue only as to someone who was 
responsible for inspecting.  Otherwise it’s not a failure, and not a cause. 

In this respect, the Court is concerned to ensure that plaintiff and Owner/Grupe have had a fair 
opportunity to respond and counter Bigelow’s argument.  The key evidence – the exculpatory 
deposition testimony of Bridges and Martell – was brought forth only in Bigelow’s reply papers, 
and hence the other side has had no chance to rebut it with contrary evidence.  If plaintiff or 
Owner/Grupe have such contrary evidence, the Court encourages them to bring it forward by 
contesting this tentative.  But frankly, if they did have such evidence – if there were something 
on point about why Bigelow was responsible for checking water temperature – the Court is 
confident that they would indeed have adduced such evidence in their own opposition papers 
and briefs. 

Remaining Causes of Action 

Bigelow’s motion is nominally for both summary judgment and summary adjudication.  However, 
it briefs the matter without any regard to the actual causes of action pleaded against it, and it 
makes no effort at all to show how its summary judgment case would apply to the entire 
complaint or cross-complaints against it.  Substance aside, this makes Bigelow’s motion 
technically deficient in two respects.  First, the summary judgment motion fails to make a 
showing as to how the motion defeats all of the causes of action against Bigelow.  And the 
summary adjudication motion fails to specify the particular causes of action against which the 
motion is directed, let alone demonstrating how the motion is meritorious as to each one. 

Bigelow’s procedural sloppiness, however, is mirrored in the oppositions.  Neither plaintiff’s 
opposition nor Owner/Grupe’s opposition objects on procedural grounds, or makes any effort to 
lay out a case against the motion on a claim-by-claim basis.  Like Bigelow, the other parties brief 
the motion as if this were a single-count negligence case. 

Given that both sides are equally deficient in the technicalities, the Court will (mostly) move past 
the procedural requirements and get to the substance as best it can.  It readily appears that in 
demonstrating that there is no viable basis for a negligence claim against Bigelow, Bigelow has 
also undercut the substantive bases for all but one of the remaining causes of action against it, 
including the entire cross-complaints.  The motion is therefore granted as to all of those. 

The one exception is plaintiff’s 11th cause of action, for violation of the UCL (Bus. & Prof. Code 
§§ 17200 et seq.).  It is by no means obvious that there remains a viable UCL claim against 
Bigelow.  But that claim, unlike all the others, does not rest on alleged negligence as such; the 
pleaded basis for the claim is something different.  And Bigelow makes no effort at all to address 
any deficiencies or defenses it would have against the UCL claim.  Accordingly, Bigelow has not 
carried its initial burden as to this cause of action, and the motion must be denied for that reason 
as to it. 
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